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Montanans  have  inherited  a  remarkable  land- 
scape-land which  yields  a  wealth  of  wildlife, 
recreational  opportunities,  fertile  agricultural 
valleys,  open  space,  and  areas  rich  in  history. 
The  beauty  and  vastness  of  our  inheritance  re- 
veals how  well  many  generations  of  Montanans 
have  cared  for  the  land. 

In  recent  years,  many  farms,  ranches,  and  other 
properties  have  been  subdivided  into  smaller 
tracts  for  recreational  and  residential  homesites 
or  converted  to  other  non-agricultural  uses.  This 
trend  continues  to  erode  the  agricultural  land 
base  so  vital  to  the  maintenance  of  Montana's 
natural  and  cultural  heritage.  Farmers  and 
ranchers  faced  with  economic  shortfall  or  tax 
problems  often  sell  their  land.  Traditional  land 
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use  planning  techniques  such  as  zoning,  flood- 
plain,  and  subdivision  regulations  are  often  un- 
popular and  have  had  an  uneven  record  in 
preserving  important  areas  of  our  landscape. 
Such  regulations  do  not  always  agree  with  the 
landowner's  desires.  There  are  other  options, 
and  they  are  voluntary. 

Increasing  numbers  of  landowners  are  now  fum- 
ing to  practical  land  conservation  tools  which 
help  maintain  existing  land  use.  The  Montana 
Department  of  Fish,  Wildlife  and  Parks  (DFWP) 
has  a  substantial  responsibility  to  manage  the 
State's  fish,  wildlife,  and  recreation  resources. 
Together,  landowners  and  DFV^P  share  a  com- 
mon interest  in  preserving  existing  uses  of  farm 
and  ranch  lands  and  in  making  conservation  a 
rewarding  and  permanent  option.  In  doing  so. 
important  wildlife  habitats,  recreational  oppor- 
tunities, agriculture,  open  space,  and  areas  of 
historic  interest  can  be  preserved. 
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One  aid  to  conservation  is  for  the  public  to  sup- 
port the  landowner  in  the  protection  of  important 
land  values.  An  effective  land  conservation  tool 
for  accomplishing  this  objective  is  available  to 
landowners.  Authority  for  its  use  exists  under 
both  Montana  and  federal  law.  It  is  a  voluntary 
and  compensating  technique  called  a  conserva- 
tion easement. 

This  brochure  provides  answers  to  the  most  fre- 
quently asked  questions  about  conservation 
easements,  explains  the  easement  process,  and 
provides  a  list  of  contacts  for  those  who  wish  to 
leave  a  land  legacy  for  generations  to  come. 
What  is  a  consen/ation  easement? 

Picture  property  ownership  as  owning  a  bundle 
of  sticks.  Each  stick  represents  a  right  to  use  the 
land  in  a  certain  way  Any  of  these  sticks,  or 
rights,  can  be  removed  from  the  bundle  and 
transferred  to  someone  else.  Water,  mineral,  tim- 
ber rights,  and  utility  and  road  easements  are 
examples  of  severable  property  rights  familiar  to 
most  people.  Ownership  of  these  limited  rights 
gives  the  holder  permission  to  do  something 
(divert  water,  mine,  cut  trees,  dnve)  on  land 
owned  by  another  person. 

A  conservation  easement  differs  in  purpose  and 
function.  It  conveys  certain  development  rights 
or  other  rights  of  use;  these  rights  are  held  in 


trust  by  a  government  agency  or  private,  non- 
profit conservation  organization.  Conservation 
easements  are  used  to  protect  wildlife  habitats, 
ecosystems,  and  open  space,  as  well  as  recrea- 
tional and  historic  features  of  the  land.  When  a 
conservation  easement  is  given,  some  of  the 
sticks  in  the  landowner's  bundle  of  rights  are 
voluntarily  conveyed  to  the  government  agency 
or  private  conservation  organization  in  order  to 
keep  the  land  basically  as  it  is.  Only  those  rights 
which  the  landowner  chooses  to  convey  are  in- 
cluded in  a  conservation  easement.  The  major 
benefit  of  a  conservation  easement  is  the  protec- 
tion it  provides  against  development  and  other 
land  uses  potentially  destructive  to  the  prop- 
erty's consen/ation  values. 

The  agency  or  group  which  receives  the  ease- 
ment does  not  have  the  authority  to  use  the 
rights  conveyed  to  it.  Instead,  it  assures  those 
rights  held  in  trust  are  not  exercised  on  the  prop- 
erty A  conservation  easement  might  limit  sub- 
division and  development  rights,  commercial 
timber  harvesting  rights,  or  the  right  to  build  new 
roads.  Each  easement  is  different  because  each 
parcel  of  land  is  different,  and  each  is  designed 
in  consultation  with  the  landowner  All  land  uses 
not  specifically  given  up  in  the  easement  deed 
remain  with  the  landowner. 

Conservation  easements  are  a  voluntarily  con- 
veyed, partial  legal  interest  in  land.  They  are 
most  effective  in  maintaining  natural  resources 
which  are  compatible  with  existing  land  uses.  As 
such,  a  consen/ation  easement  is  the  formal  ex- 
pression of  the  property  owner's  concern  for 
continued  responsible  land  use  and  steward- 
ship. 


Where  have  easements  been  used  in  Montana? 

The  Montana  Open-Space  Land  and  Voluntary 
Consen/ation  Easement  Act  of  1975  cleared  the 
way  for  use  of  conservation  easennents  in  our 
State.  Since  then,  over  100,000  acres  of 
Montana's  landscape  have  been  protected.  Con- 
servaiion  easements  have  been  successfully  es- 
tablished within  the  river  corridors  of  the 
Blackfoot,  Yellowstone,  and  North  and  Middle 
forks  of  the  Flathead,  in  the  Madison,  Bitterroot, 
and  Big  Hole  valleys,  along  the  Rocky  Mountain 
Front,  and  in  many  other  parts  of  the  State. 

For  what  purposes  can  a  conservation  easement 
be  given? 

Consen/ation  easements  work  best  when  their 
purpose  is  to  keep  the  land  as  it  is  and  maintain 
existing  land  uses.  Easements  are  given  to  con- 
serve ecological,  open  space,  recreational,  and 
historic  values.  These  values  can  include  impor- 
tant big  game  habitat,  high  quality  fisheries,  wa- 
terfowl habitat,  natural  and  undisturbed 
ecosystems,  wild  and  scenic  river  corridors, 
threatened  or  endangered  species,  recreational 
resources,  productive  agricultural  land,  educa- 
tional resources,  and  historic  sites  or  structures. 

Who  can  give  a  conservation  easement? 

Any  private  landowner,  whether  an  individual  or  a 
corporation,  can  convey  a  conservation  ease- 
ment. If  the  land  is  being  bought  on  a  contract  or 
if  the  land  is  subject  to  a  mortgage,  written  per- 
mission of  the  underlying  title  or  mortgage 
holder  is  needed. 

Who  can  receive  a  conservation  easement? 

Local,  State,  and  Federal  agencies  and  private, 
non-profit,  tax-exempt  conservation  organiza- 
tions are  qualified  to  receive  conservation  ease- 
ments. Easements  should  only  be  conveyed  to 
agencies  or  organizations  which  have  the  in- 
terest and  ability  to  maintain  the  easement 
terms.  The  DFWP  has  an  active  interest  in  receiv- 
ing conservation  easements  and  a  proven  com- 
mitment to  conservation.  The  Nature 
Conservancy  and  The  Montana  Land  Reliance 
are  well-known  private  organizations  with 
successful  easement  programs  in  Montana. 


Does  a  conservation  easement  open  my  land  to 
the  public? 

Landowners  conveying  an  easement  can  retain 
the  right  to  control  public  access  to  their  land  as 
they  have  always  done.  A  conservation  ease- 
ment is  long  lasting,  and  unless  its  purpose  is  to 
provide  for  recreational  use,  public  access  provi- 
sions are  not  included.  In  some  cases  the  land- 
owner may  want  to  consider  a  separate 
Recreation  Management  Agreement  with  DFWR 

How  long  does  a  conservation  easement  last? 

The  landowner  decides.  A  perpetual  easement 
lasts  forever.  Montana  law  also  allows  for  a  term 
easement  which  must  be  in  place  for  a  minimum 
of  fifteen  years.  Perpetual  easements  provide 
the  best  protection  for  the  land  and  make  poten- 
tial tax  benefits  available  to  the  landowner  Term 
easements  offer  no  such  deductions. 


What  benefits  does  a  landowner  receive  for  a 
conservation  easement? 

A  conservation  easement  is  an  exercise  in 
private  property  rights.  Landowners  who  give 
easements  gain  the  personal  satisfaction  of  pro- 
tecting the  conservation  values  found  on  their 
land.  Landowners  also  receive  a  partner  who 
shares  land  stewardship  responsibility  and  as- 
surance that  conservation  values  protected  by 
the  easement  will  be  maintained  by  future  land- 
owners. 

The  donor  of  a  conservation  easement  in  perpe- 
tuity may  also  be  eligible  for  certain  tax  benefits. 
For  some,  this  is  very  important.  For  others,  the 
act  of  conserving  their  land  is  the  major  consid- 
eration. 

What  are  the  tax  implications  for  conveying  an 
easement? 

The  gift  of  a  perpetual  conservation  easement  to 
a  qualified  receiver  can  qualify  as  a  charitable 
deduction  for  federal  income  tax,  state  income 
tax,  and  estate  taxes.  Inheritance  tax  may  also 
be  affected.  Term  easements  are  not  tax-deducti- 
ble. To  qualify  for  income  tax  or  other  tax  bene- 
fits, an  easement  must  be  for  "conservation 
purposes"  outlined  in  the  Tax  Treatment  Exten- 
sion Act  of  1980  (Public  Law  96-541).  These  pur- 
poses are:  natural  ecosystems  and  wildlife 
habitats  (including  threatened  and  endangered 
species),  open  space  of  high  scenic  quality  or 
areas  considered  important  by  a  government 
plan  or  policy,  recreation  or  education,  and  his- 
torical sites  and  structures.  Only  one  of  these 
purposes  need  be  met  by  an  easement,  but  all 
such  values  must  be  protected  if  they  are 
present.  The  existence  of  qualifying  conserva- 
tion value  is  determined  by  studying  the  land 
and  documenting  these  values  in  a  "Steward- 
ship Plan." 

For  tax  purposes,  the  fair  market  value  of  a  con- 
servation easement  is  set  by  a  land  appraiser 
The  income  tax  deduction  is  generally  limited  to 
30%  of  the  landowner's  adjusted  gross  income 
each  year  The  landowner  has  up  to  six  years  to 
deduct  the  full  value  of  the  easement  donation. 


Easements  can  also  lower  Federal  estate  and 
State  inheritance  taxes.  For  example,  a  ranch 
may  have  a  reduced  market  value  because  an 
easement  is  in  place  which  prohibits  subdivision 
and  development.  The  total  value  of  the  estate 
may  be  reduced  enough  to  lower  or  eliminate 
estate  and  inheritance  taxes. 

Under  Montana  law,  property  taxes  on  land  are 
calculated  in  accordance  with  current  land  use. 
This  means  that  the  assessed  value  of  land  in 
agricultural  use  generally  will  not  be  signifi- 
cantly affected  by  a  conservation  easement 
which  prevents  subdivision.  However,  agri- 
cultural land  placed  under  such  an  easement 
cannot  be  assessed  within  a  subdivision  tax 
class  even  if  the  surrounding  area  becomes  de- 
veloped. 

Landowners  who  sell  property  and  are  subject  to 
significant  capital  gains  taxes  may  reduce  this 
tax  burden  by  donating  a  conservation  easement 
before  sale. 

In  all  matters  relating  to  conservation  ease- 
ments, particularly  tax  benefits,  landowners  are 
urged  to  seek  professional  tax  and  legal  advice. 
The  DFWP  cannot  provide  personal  counsel  be- 
yond answering  general  questions. 


What  is  a  Stewardship  Plan? 

A  Stewardship  Plan  is  a  guide  for  responsible 
land  use  and  stewardship.  Such  a  plan  is  pre- 
pared by  DFWP  for  every  conservation  easement 
it  acquires.  Each  Stewardship  Plan  describes 
the  land  and  its  natural  and  cultural  qualities, 
identifies  significant  conservation  values,  and 
documents  the  land's  qualification  for  a  conser- 
vation easement.  Recommendations  are  made 
on  how  to  protect  the  conservation  values. 
These  are  later  used  to  support  the  preparation 
of  the  terms  contained  in  the  conservation  ease- 
ment deed  and  in  easement  valuation.  The  plan 
also  forms  the  basis  for  monitoring  and  enforce- 
ment of  easement  terms.  Finally,  a  Stewardship 
Plan  assists  the  landowner  and  the  receiving 
agency  in  understanding  the  land  and  in  sharing 
their  mutual  commitment  to  its  conservation. 


What  land-use  terms  come  with  a  conservation 
easement? 

Only  those  land  use  limitations  which  are  mu- 
tually agreed  upon  by  the  landowner  and  the  re- 
ceiving agency  are  contained  in  a  conservation 
easement.  These  can  include  limitations  or  re- 
strictions on  subdivision  and  development,  com- 
mercial use,  mineral  development,  industrial 
use,  roads,  timber  harvest,  billboards,  or  any 
type  of  land  use.  Easement  terms  are  derived  not 
only  from  the  Stewardship  Plan  but  from  discus- 
sions between  the  landowner  and  the  receiving 
agency  Ideally,  conservation  easements  clearly 
specify  whether  an  activity  may  or  may  not  take 
place  on  the  property  and  avoid  limiting  those 
land  uses  which  reduce  a  landowner's  flexibility 
in  management  and  historical  use. 


/« 


,,^y////^-V/'"     .  ., 


'^^ 


*^  •,""'..■. 


iw     .^''''^^:////;''''y1'/y//-- 


m 


,'(t  c 


(jKCAc  .. 


How  is  the  value  of  a  conservation  easement  es- 
tablished? 

A  professional  land  appraiser  detennines  the  va- 
lue of  the  easement.  The  appraiser  connpares  the 
fair  market  value  of  the  land  before  and  after  the 
easement  is  donated.  The  difference  is  the  value 
of  the  easement.  The  easement  terms  play  a  ma- 
jor role  in  this  valuation.  The  more  property 
rights  which  a  landowner  conveys,  generally  the 
greater  the  value  of  the  easement.  If  a  landowner 
does  not  wish  to  take  advantage  of  possible  tax 
benefits,  an  appraisal  is  not  necessary. 

How  are  the  terms  of  the  easement  enforced? 

The  voluntary  actions  of  landowners  and  their 
commitment  to  wise  land  use  has  made  ease- 
ment enforcement  relatively  simple  in  Montana. 
Landowners  and  DFWP  share  a  concern  for  land 
stewardship.  DFWP  monitors  each  property  on 
which  the  agency  holds  an  easement.  Problems 
which  may  arise  most  often  are  corrected 
routinely  and  voluntarily  However.  DFWP  and 
other  receivers  do  have  authority  as  a  last  resort, 
to  enforce  the  terms  of  the  easement  through 
the  courts. 
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Can  a  conservation  easement  be  placed  on  only 
a  portion  of  my  land? 

Yes.  Easements  are  flexible  and  can  be  tailored 
to  each  piece  of  land  and  the  objectives  of  the 
landowner  and  receiver.  However,  it  is  possible 
that  the  unencumbered  portion  of  the  land  adja- 
cent to  the  easement  may  increase  in  value  at 
least  as  much  as  the  easement  portion  de- 
creases in  value.  If  the  landowner  seeks  tax 
benefits  from  the  donation,  the  land  must  qualify 
as  a  deductible  gift  and  actually  result  in  an  over- 
all reduction  in  land  value. 

Easement  design  varies  from  case  to  case.  It  is 
possible  to  reserve  the  right  to  build  a  few  ho- 
mes near  existing  buildings  or  to  develop  land  in 
combination  with  a  gift  of  an  easement  on  an 
adjoining  parcel.  However,  the  value  and  the  ac- 
ceptability of  the  easement  will  be  affected  ac- 
cordingly A  professional,  experienced  in  these 
matters,  can  provide  advice  and  definite 
answers. 

If  my  land  is  so  important,  wtiy  doesn't  DFWP 
buy  a  conservation  easement  from  me? 

Purchase  of  an  easement  is  often  not  possible. 
DFWP  and  other  agencies  have  limited  budgets 
and  simply  cannot  afford  to  buy  easements  in 
the  majority  of  cases.  DFWP  has  a  formal  proc- 
ess for  ranking  the  importance  of  each  potential 
project  related  to  the  special  qualities  of  the 
land,  the  landowner's  requirements,  and 
DFWP's  responsibilities  and  financial  capabili- 
ties. Easement  acceptability  and  priority  for 
DFWP  is  based  on  the  above  considerations. 


How  does  the  conservation  easement  process 
work? 

Easements  work  best  when  initiated  at  least  six 
months  prior  to  the  desired  completion  date. 
Proper  easement  design  requires  sufficient  time 
to  study  the  land  and  develop  ail  necessary  doc- 
uments. An  outline  of  these  steps  is  listed  be- 
low. 

1.  Landowner  and  DFWP  meet  and  discuss 
goals,  problems,  options,  and  review  the 
land's  potential  for  a  consen/ation  ease- 
ment. 

2.  Landowner  consults  with  legal  and  tax  advi- 
sors about  the  effects  of  an  easement  con- 
veyance. 

3.  DFWP  conducts  a  brief  field  analysis  of  the 
land  and  prepares  a  Preliminary  Conserva- 
tion Easement  Acquisition  Proposal. 

4.  A  preliminary  title  report  is  prepared  for  the 
property 

5.  A  Stewardship  Plan  with  recommendations 
for  easement  terms  is  completed,  based  on 
a  detailed  analysis  of  the  land. 

6.  Landowner  and  DFWP  negotiate  mutually 
acceptable  easement  terms. 

7.  An  appraisal  of  the  property  is  prepared  to 
determine  the  value  of  the  easement. 

8.  DFWP  presents  the  easement  to  the  local 
planning  authority 

9.  Landowner  and  DFWP  finalize  the  conserva- 
tion easement  deed. 

10.  DFWP  Director  presents  the  easement  to 
the  Fish  and  Game  Commission  and,  if  nec- 
essary, the  State  Land  Board  for  approval. 

11.  Easement  conveyed  and  recorded. 

12.  Landowner  and  DFWP  share  land  steward- 
ship responsibility. 

Where  do  I  go  from  here? 

If  you  want  to  receive  additional  information,  vi- 
sit your  regional  DFWP  office,  or  contact  the 
State  Office  in  Helena  at  the  address  below.  The 
Montana  Department  of  Fish,  Wildlife  and  Parks 
is  pleased  to  offer  its  assistance  if  you  are  con- 
sidering leaving  a  land  legacy  or  you  may  wish  to 
contact  the  other  organizations  listed  at  the  end 
of  this  brochure. 


For  more  information  contact: 

Don  Hyyppa 

Administrator,  Parks  Division 

Montana  Department  of  Fish,  Wildlife  and  Parks 

1420  E.  6th  Avenue 

Helena,  Montana  59620 

(406)  444-3750 


Thomas  R.  Hay 
Supervisor,  Region  1 
Kalispell,  Montana 
(406)  755-5505 

James  A.  Ford 
Supen/isor,  Region  2 
Missoula,  Montana 
(406)  721-5808 

LeRoyJ.  Ellig 
Supervisor,  Region  3 
Bozeman,  Montana 
(406)586-5419 

Dan  Vincent 
Supervisor,  Region  4 
Great  Falls,  Montana 
(406)  454-3441 


Roger  R.  Fliger 
Supervisor,  Region  5 
Billings,  Montana 
(406)  252-4654 

Arthur  D.  Warner 
Supervisor,  Region  6 
Glasgow,  Montana 
(406)  228-9347 

Keith  G.  Seaburg 
Supervisor,  Region  7 
Miles  City,  Montana 
(406)  232-4365 


Mr  Robert  Keisling 
The  Nature  Conservancy 
MontanaAA/yoming  Field  Office 
West  Power  Block,  4th  floor 
Helena,  Montana  59601 
(406)  443-0303 


Mr  Bill  Dunham 

The  Montana  Land  Reliance 

PC.  Box  355 

Helena,  Montana  59624 

(406)  443-7027 


Prepared  in  consultation  with: 


Bruce  Bugbee  Associates 
Missoula,  Montana 


•jj  ■■',  U-r.   . 


^• 


\^' 


^MoTftana  'Dep€U'ti^erft  of 
'Fisti^'WtUUffe  (SI  VarH^ 


